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THE FEDERAL POWER OVER TRUSTS 

By Hon. James M. Beck 
La e Assistant Attorney-General of the United States 



The last decade of the Nineteenth Century witnessed an extra- 
ordinary concentration of industries. For this economic phenom- 
enon there were doubtless many and complex causes. The pro- 
found and underlying cause was unquestionably the centripetal 
influences of steam and electricity. These potent agencies, which 
have almost annihilated time and distance, have made it possible 
for the individual, and especially for collective groups of men, to 
conduct business operations over a much larger area than was ever 
heretofore possible. The natural result of such concentration 
should be the elimination of unnecessary waste, both in the matter 
of production and also in the nice adjustment of consumption 
to production. To this extent concentration is as inevitable a 
law in the business world as gravitation in the physical universe, 
and its force is so potent and irresistible that, if it conflict with 
either the statutory or constitutional law of organized government, 
the latter will sooner or later inevitably and peacefully give way. 
The trust problem is therefore not peculiar to the United States. 
The concentrating tendency of steam and lightning first mani- 
fested itself on a large scale in England, where scattered business 
enterprises of individuals were rapidly consolidated into industrial 
slock corporations, and later in Germany, where a similar move- 
ment was made to revise its general economic methods. The United 
States followed and did not lead an irresistible impulse in all civi- 
lized countries. 

But the economic phenomenon which gave rise to the so-called 
trust problem had in our country some special causes. In part, it 
was due to the instinct of imitation. A group of young men of 
extraordinary business genius, perceiving the demoralization of 
the oil industry by reason of cut -throat competition, created by a 
gradual revolution the Standard Oil Trust. Its unprecedented 
suctess, and the enrichment beyond the dream of avarice of its 
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chief promoters, led men in other industries to attempt the formation 
of similar trusts, and when combinations of manufacturers were, so- 
far as Federal laws are concerned, apparently legalized by the 
decision in the Sugar Trust suit, these amalgamations of business 
enterprises proceeded with startling rapidity and ever accelerating 
speed, until there were formed between 1890 and 1900 over 
four hundred large trusts, so-called, with a total nominal capital 
in excess of twenty billions of dollars. 

The imitators of the Standard Oil Trust, however, forgot that 
it was far easier to create a monopoly in a product of limited 
production like oil than in others of general and almost unlimited- 
production, and they further made, the greater error of supposing 
that mere combination would insure prosperity. The Standard 
Oil Trust was at the beginning and remains to-day the most wonder- 
ful business organization for the sale of commodities in the world,, 
and this is not merely due to combination, but to the fact that 
its managers are familiar with the work of the company and give 
to its management the advantage of exceptional ability and un- 
tiring industry. Their imitators, however, made the mistake of 
assuming that there was some magic in the mere fact of com- 
bination, and that when a practical monopoly was secured for 
the time being in any given industry, little remained, except 
to enjoy its fruits. 

A third cause for the formation of trusts was the opportunity 
which modern corporate facilities gave for the notation of corporate 
shares and consequent speculation therein. This facility to repre 
sent business values by pieces of paper gave a tempting oppor 
tunity to the promoter and the speculator, and combinations were 
formed, not for the purpose of eliminating waste in the produc 
tion, transportation and sale of a commodity, but to float shares 
of stock and sell them to the public at artificial prices. To this 
cause must be attributed the greatest evils of the trusts. Over- 
capitalization, secret profits to the promoters, the declaration of 
unearned dividends, the purchase at excessive prices of material 
from insiders, and similar evils swiftly followed, and a very 
saturnalia of business fraud ensued, which arrested the 
industrial progress of the nation and produced a profound, although 
temporary, depression. Not one, but a hundred John Laws, sud- 
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denly attempted to create wealth by the liberal use of the printing 
press, and the South Sea Bubble became insignificant in compari- 
son with the wild speculative orgie of the last few years, which 
inflicted losses on the investing public of not less than three billions 
of dollars. 

It is not the purpose of this paper, however, to discuss the eco- 
nomic phases of the trust problem, but to indicate the extent of 
the Federal power over those vast amalgamations of capital. The 
subject is one of overshadowing importance, for- it will be generally 
recognized that if the Federal government has not the power to 
check the rapacity and abolish the abuses of the trusts, the 
legal power is non-existent. The States are obviously im- 
potent to solve the problem, for their authority ceases with their 
respective borders. Steam and electricity have woven the American 
people into a closeness of life, of which the framers of the Constitu- 
tion never dreamed, and the necessity for Federal police regulations 
as to a subject, which the force of events has brought largely within 
the Federal sphere of power, has become increasingly apparent. 

The Constitution itself has been modified by economic de- 
velopments and its great latent powers disclosed. Let me remind 
as one startled by the suggestion of an elastic Constitution that 
Marshall, the great Chief Justice, clearly perceived that the 
Constitution was little more than a working plan for an edifice 
that was to endure forever, and, that while it must guide the master 
builders, who in the future would erect the superstructure, it could 
not express the various means by which the sublime design was 
to be carried out. To quote his own language in the great case of 
McCulloch vs. Maryland : 

"This provision is made in a constitution intended to endure for ages to come, 
and consequently to be adapted to the various crises of human affairs. To 
prescribe the means by which government should in all future times execute its- 
powers, would have been to change entirely the character of the' instrument 
and give it the properties of a legal code. It would have been an unwise at- 
tempt to provide by immutable rules for exigencies, which, if foreseen at all, 
must be seen dimly and can be best provided for as they occur." 

This truth was never more strikingly shown than in the last 
twenty years, when the Republic, partly through expansion of 
territory abroad and partly through the concentration of industrial 
interests at home, has entered upon a new and most important phase 
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of economic and constitutional development. By some marvelous 
intuition — or was it unconscious inspiration? — the Fathers "builded 
better than they knew;" and instead of attempting to define the 
powers of the Federal government they contented themselves with 
their enumeration in simplest phrase, and then — as a novel 
experiment in government — they created the august tribunal, 
whose sublime and lofty mission was to develop and unfold 
these latent powers. The nine Justices of the Supreme Court 
are a quasi-constitutional convention and continuously in session. 
Their deliberations fill one hundred and ninety-one volumes of 
reports, and the noble superstructure of the Federal government 
has steadily arisen by judicial interpretation upon the sure 
foundation which the Fathers laid. As the conditions which 
call for the exercise of constitutional powers change with the progress 
of the centuries, necessarily the true powers of the Constitution, 
often latent and unsuspected, must from time to time be disclosed 
and developed. The Constitution was and is a growth. As 
Jefferson well said: "It was made for the living, not for the dead." 
A striking illustration of this truth is the so-called commerce 
clause of the Constitution. It was framed to meet almost primitive 
conditions. The colonists were largely fanners, who sowed, reaped, 
and transported their product in a manner little changed for a thou- 
sand years. The world at that time knew nothing of the possibilities 
of the railroad, the steamship, the telegraph, the cable, or the tele- 
phone. There was practically no inter-State trade except by sail- 
ing vessels which ran inland on tidal rivers. Coaches and wagons 
were the. only methods of conveyance, and the transportation of 
merchandise, beyond the baggage of travelers, was an impossibility. 
Little could the Fathers have dreamed of an age when the United 
States, from ocean to ocean, would be covered by a very network 
of railroad, telegraph, and telephone lines, and when the States of 
the Union would be indissolubly bound together by shining paths 
of steel aggregating two hundred thousand miles in length. And 
yet, the commerce clause has been found broad and elastic enough 
to enable Congress to control and regulate the vast inter-State 
traffic of the United States, and has been applied to subjects, of 
which the Fathers did not even dream. If, therefore, we find our- 
selves in the strange sequence of events treading unbeaten paths 
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(and when did nation ever achieve greatness except along such 
paths?), and facing conditions and problems undreamed of by the 
Fathers, let it not be said that we are doing violence to their spirit 
if we apply their principles of government to such new conditions. 
The Constitution was great in what it expressly said, but it was 
infinitely greater in that which it left to interpretation. 

When the American people first found themselves confronted 
with the assumed evils of railroad monopoly and industrial trusts, 
they turned to the Federal government and invoked its power 
over commerce for their suppression. A century had passed since 
the adoption of the Constitution and this power had rarely, if 
ever, been invoked, except to put a judicial veto on State 
legislation. The Supreme Court had held that the failure of 
Congress to legislate was the will of the nation that inter-State 
commerce should be free, and it struck down every State 
statute which in any manner impaired such freedom. When, 
however, Congress believed that the then-existing industrial trusts 
had been made possible by railway discrimination almost for the 
first time they exercised by an affirmative act their power to regulate 
commerce, and exactly one hundred years after the Federal Consti- 
tution had been adopted, the Inter-State Commerce Commission 
was created, whereby, for many purposes, the management of all 
inter-State railways was placed under the supervision, and sub- 
jected to the inquisitorial powers of a Federal commission. These 
inquisitorial powers have recently received strong confirmation in 
the decision, which requires the coal carriers to submit to the 
Commission the most intimate and secret details of their manage- 
ment and operation. While this act has failed to prevent wholly 
the abuses of railway discrimination, yet it has gone far to lessen 
them, and with the passage of the more recent Elkins Act, further 
progress may be reasonably anticipated. 

With the passage of this act to regulate inter-State railways, 
Congress next proceeded to industrial combinations. The first 
bill was introduced by Senator Sherman on August 14, 1888, and 
a very flood-tide of proposed legislation succeeded. In the Fiftieth 
Congress, twenty bills were introduced; in the Fifty-first, twenty- 
three; in the Fifty-second, sixteen; in the Fifty-third, seventeen; 
in the Fifty -fourth, eight; in the Fifty-fifth, eleven; the Fifty- 
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sixth, twenty-one; and in the first session of the Fifty-seventh, 
twenty -two. Many of these bills excited prolonged discussion in both 
houses of Congress, and with the debates comprise over a thousand 
printed pages. The remedies suggested were many and various, and 
resort was sought to be had to other clauses of the Constitution 
besides the Commerce clause, such as the power over taxation, 
that over patents and that over the mails. Thus it was proposed 
by the abolition of customs duties to subject the trust, which had 
secured a monopoly of domestic trade, to the competition of the 
rest of the world. It was suggested that as an internal revenue 
tax had been imposed to drive out the currency of State banks, 
and the sale of oleomargarine had been largely destroyed by taxa- 
tion and the constitutionality of such measures had been affirmed, 
that this power to destroy by taxation should be invoked. It was 
contended that as the government had exclusive power over the 
United States mails and could determine what mail matter should 
be thus transmitted, that the denial of the mails to monopolistic 
trusts would operate to destroy them. Under the judiciary power 
it was proposed to deny the trusts an appeal to the Federal courts 
in the enforcement of their contracts, and under the fiscal powers 
it was suggested that national banks and other government fiscal 
agencies should not receive on deposit or accept as collateral or 
otherwise deal in any stocks, bonds or securities of a trust. Any 
patent or copyright owned by a trust should be forfeited. It was 
even contended that the United States government should not 
deposit government moneys with any bank which in any manner 
deals with the stocks, bonds or securities of a trust. Under the 
commerce clause it was proposed that no corporation should engage 
in business outside of the State of its origin without a Federal license, 
and provisions were made for publicity as to its management and 
operation. Another provision was to forbid the inter-State trans- 
portation of trust -made commodities. 

Many of these suggestions went into the scrap heap of defeated 
legislation, as indeed they deserved to do, and the sole result of 
this discussion — perhaps the most prolonged and earnest, with the 
exception of the tariff question, since the slavery days — was the 
so-called Sherman Anti-Trust Law, of July 2, 1890. This act in 
the most sweeping language, forbade every contract, combi- 
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nation in the form of trust or otherwise, or conspiracy in 
the restraint of trade or commerce among the several States 
or with foreign nations. As though this language were not 
sweeping enough, it provided that every person who shall monopolize, 
■or attempt to monopolize, any part of the trade or commerce among 
the several States or with foreign nations should be guilty of a 
•crime. It declared illegal every such contract or combination, 
and invested the Circuit Courts with power to restrain violations 
of the act. It is passing strange that an act, which was drawn by 
eminent lawyers and statesmen after prolonged discussion, should 
have been so loosely and unscientifically drawn. From its very 
passage, courts have been obliged to guess at its meaning. 
Consider, for example, the sweeping character of the language in 
Section 2, which makes it unlawful for any person to monopolize 
<iny part of inter-State or foreign trade. The very word 
" monopolize" belongs to the lax language of the political rostrum 
and not to the precise phraseology of the law-making department. 

After the passage of the Sherman Anti-Trust Law, it was be- 
lieved by many, including prominent members of Congress who 
had taken an active part in its passage, that it aimed solely at 
industrial or manufacturing trusts as distinguished from transpor- 
tation combinations. It was contended that, as to the latter, 
Congress had fully legislated in the creation of the inter-State Com- 
merce Commission. If such had been the real purpose of Congress, 
it was defeated by the interpretation placed upon the act by 
the Supreme Court; for in the Joint Traffic and Trans-Missouri 
<ases the act was held to apply to any combination in restraint of 
trade between railroad carriers, while in the Sugar Trust case the 
value of the Act, to the extent that it was aimed at manufacturing 
monopolies, was materially impaired. 

In the Sugar Trust suit, the then United States Attorney for 
the Eastern District of Pennsylvania sought to invalidate a con- 
tract which the American Sugar Refining Company had entered 
into with certain stockholders of Philadelphia refineries to purchase 
from them the stock of their companies. It was proved that 
with this acquisition the Sugar Trust had obtained control of 
refineries which controlled 98 per cent, of the sugar refined in this 
country. The element of conspiracy was sought to be eliminated 



96 The Annals of the American Academy 

by proof of the fact that there was no understanding or concert 
of action between the various stockholders of the several Phila- 
delphia companies, who had acted independently and in ignorance 
of each other's action, and that the contract of sale in each instance 
left the sellers free to establish other refineries and continue the 
business if they saw fit to do so, and contained no provision respect- 
ing trade or commerce in sugar, and that no arrangement or provi- 
sion on this subject was subsequently made. 

The relief sought was the cancellation of the agreements and 
the redelivery of the stock. It was admitted that the indirect but 
probable effect was a practical monopoly (using that term in its 
popular rather than its technical sense), of the inter-State sale of 
sugar, but it was held that "the fact that an article is manufactured 
for export to another State does not of itself make it an article of 
inter-State commerce, and the intent of the manufacturer does not 
determine the time when the article or product passes from the 
control of the State and belongs to commerce." On the authority 
of a previous case (Coe vs. Errol, 116 U. S., 517, 525), it was 
further held that inter-State commerce does not commence until 
"the final movement from the State of their origin to that of their 
destination." The court did not mean to intimate that such a 
combination might not have as its necessary purpose and effect a 
restraint of inter-State commerce in the sale of the product, but 
predicated its decision upon the statement that "there was nothing 
in the proofs to indicate any intention to put a restraint upon trade 
or commerce, and the fact as we have seen that trade or commerce 
might be indirectly affected was not enough to entitle complainants 
to a decree." 

To at least one of the justices (Mr. Justice Harlan) this reason 
seemed somewhat scholastic in its subtlety and he filed a vigorous 
dissenting opinion to the effect that as the combination was ob- 
viously formed to eliminate competition in the inter-State sale of 
sugar, and as the. acquisition of these refineries was one step in that 
direction that the conspiracy under the Sherman Anti-Trust Law 
had been established. 

It is obvious from subsequent decisions of the court that the 
country much misunderstood the effect of this case. It was re- 
garded as putting manufacturing trusts not only beyond the pur- 
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view of the Act of 1890, but beyond even the reach of Federal power; 
and in the discussions which subsequently ensued in Congress it 
was generally conceded that nothing further could be done against 
manufacturing monopolies other than transportation companies 
without an amendment to the Constitution, and various amend- 
ments were consequently proposed. 

The Supreme Court, however, in the subsequent case of the 
United States vs. Addyston Pipe & Steel Company (175 U. S., 211), 
showed that the Knight case had been somewhat misinterpreted. In 
that case certain pipe and steel companies of different States entered 
into a combination to control the sale of cast iron pipes. They 
allotted certain territory in different States, in which each should 
have the exclusive right to sell their product. The Supreme Court 
held the combination illegal, and distinguished it from the Knight 
case, as to which it said: 

"The direct purpose of the combination in the Knight case was the control 
of the manufacture of sugar. There was no combination or agreement in terms 
regarding the future disposition 0} the manufactured article; nothing looked to a 
transaction in the nature of inter-State commerce.' ' 

A still more significant opinion, however, has recently been 
handed down by the Supreme Court, and for some reason has not 
attracted the attention which its importance deserves. I refer 
to the case of Montague vs. Lowry, decided on February 23rd, 1904. 

In that case there was no allotment of inter-State territory. 
It was a suit under Section 7 of the Sherman Anti-Trust Law, which 
gives treble damages to any person who shall be injured in his busi- 
ness or property by any violation of the act. The plaintiff, prior 
to the commencement of the suit, had been engaged in selling 
tiles in the city of San Francisco. A number of wholesale dealers 
in tiles in California and certain manufacturers of tiles who were 
residents of other States formed an unincorporated association to 
control the sale of tiles in California. It was shown that there were 
no manufacturers of tiles in that State, and that all tiles sold therein 
were procured from manufacturers in other States, and 
that, therefore, there existed an inter-State commerce between 
California and other States in the transportation and sale of this 
merchandise. The membership of the association was elective. It 
was provided that no member should purchase any tiles from any 



98 The Annals of the American Academy 

manufacturer, who was not a member of the association, nor 
should they sell to any non-member at less than list prices, and 
manufacturers, who were members, were forbidden to sell to any 
person not a member of the association, under penalty of forfeiting 
their membership. 

It will be observed that there was no allotment of territory 
between dealers, and with the exception of the stipulation as to the 
sale of tiles by non-resident manufacturers- to California dealers 
the transactions were intra-State. The court, however, held that 
the agreement must be treated as a whole, and that it directly 
restrained inter-State commerce between the eastern manufacturer 
and the' non-member, and was, therefore, invalid. 

It is obvious that the prohibition of allotments of inter-State 
territory and of discrimination between buyers of inter-State ship- 
ments should effectually check two of the most common methods of 
building up an industrial monopoly. 

The more interesting question remains, however, as to whether 
the Sherman Anti-Trust Law, with its sweeping and drastic pro- 
visions, has exhausted the constitutional power of Congress to legis- 
late against the trusts. Without expressing any opinion as to 
whether there should be further legislation, which is a question of 
legislative policy, I am clearly of opinion that the Federal govern- 
ment has by no means exhausted its constitutional power. 

While the commerce clause of the Constitution must prove the 
chief bulwark of the American people against industrial monopoly, 
yet it is by no means their only defense. The power to tax, which 
Marshall well described as the power to destroy, could be invoked 
with great effect, especially against the abuses of overcapitalization. 
Its destructive power has already been shown in the case of Veazie 
Bank vs. Fenno (8 Wallace U. S.), where the Supreme Court upheld 
a taxing statute, which was avowedly passed to drive out of circu- 
lation the currency notes of State banks. The Court said: 

"The first answer to this is that the judicial department cannot prescribe 
to the legislative department of government limitations upon the exercise of its 
acknowledged powers. The power to tax may be exercised oppressively upon 
persons, but the responsibility of the Legislature is not to the courts, but to 
the people by whom its members are elected. So if a particular tax bears 
heavily upon a corporation or a class of corporations it cannot for that reason 
only be pronounced contrary to the Constitution." 
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The doctrine of this case was, however, justified in subsequent 
cases by reference to the power of Congress to furnish to the country 
a uniform currency, and the power to destroy State currency, there- 
fore, cannot be rested solely upon the power to tax. The power of 
taxation is often used as ancillary to other powers of the government. 
Prior to the Revolution no form of taxation was more common than 
that which was used to regulate trade and not to raise revenue, 
and the constitutionality of protective duties has since been justified, 
not under the theory that the power to tax gives in itself the power 
to protect an industry, but to the power to regulate foreign 
and inter-State commerce. 

Later in the Oleomargarine cases, in passing upon the consti- 
tutionality of the internal revenue tax on oleomargarine (in re 
Kollock, 165 U. S., p. 536), where it was urged that the purpose 
of the Act was not for revenue, but to destroy the sale of oleomar- 
garine, the Supreme Court said: 

"The Act before us is on its face an Act for levying taxes, and although 
it may operate in so doing to prevent deception in the sale of oleomargarine as 
and for butter, its primary object must be assumed to be the raising of 
revenue." 

Later, Congress passed an Act whereby it sought, through 
graded taxes, to prevent oleomargarine manufacturers from arti- 
ficially coloring their product so as to make it look like butter. 
The legislation was obviously passed in the interests of the farmers 
and to discourage the sale of oleomargarine. The constitutionality 
of this Act is now under consideration by the Supreme Court in 
the case of Cliff vs. the United States, which was argued some months 
ago. When that case is decided we will probably have an authori- 
tative exposition of the extent to which Congress, under the guise 
of taxation, can accomplish other ends. An Act which on its face 
is designed for revenue cannot be declared unconstitutional because 
of some presumed ulterior purpose, but it remains to be seen whether, 
when such ulterior purpose is plainly manifested, and when such 
purpose is not incident to any other express power, the court 
will not hold such a taxing statute unconstitutional. 

Until the Supreme Court rules to the contrary, it cannot be 
said that graded excise taxes could not be used effectively to dis- 
courage excessive capitalization, while the maintenance of many 
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industrial monopolies could be further affected by the abolition 
of protective tariff duties. 

Another obvious weapon of defense is the exclusive power of 
the Federal government over the mails. In ex parte Jackson, 86 
U. S., p. 727, the defendant was convicted of circulating lottery 
matter through the mails in violation of the Federal statutes. It 
was contended, in substance, by the defendant, that under the 
power to establish "post offices and post roads" Congress had no 
power to regulate the morals of the community by excluding mail 
matter deemed to be immoral. The Supreme Court held, however, 
that 

" The power possessed by Congress embraces the regulation of the entire 
postal system of the country. The right to designate what shall be carried 
necessarily involves the right to determine what shall be excluded. ' ' 

The court further held that the Act in question was not designed 
to interfere with the freedom of the press or with any other right 
of the people, but to refuse its postal facilities for the distribution of 
matter deemed injurious to the public morals, and this right of dis- 
crimination was sustained. 

In the later case of in re Rapier (143 U. S., no), an 
attempt was made by eminent counsel to have the court recon- 
sider the question and make a distinction between mail matter 
which was mala in se and that which was only mala prohibita, but 
the court declined to do so and reaffirmed the right of Congress to 
discriminate between mail matter. 

The freedom of the mails had been under discussion in 1836, 
when President Jackson recommended to Congress the propriety 
of a law to exclude from the mails such anti-slavery literature as 
was incendiary in character. Mr. Calhoun, while condemning in 
the strongest terms the publication sought to be excluded, insisted 
that Congress had no such power of exclusion, because it would 
abridge the liberty of the press. In Calhoun's view Webster acqui- 
esced, while Senator Buchanan supported the bill on the ground 
of the power of Congress to carry in the mails only such matter 
as it saw fit. The bill was voted down. 

It is obvious that if the mails were denied to industrial trusts 
their power to compete would be materially lessened. Business, 
especially that of an inter-State character, is largely conducted 
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through the mails. It is said that seven hundred millions of pieces 
of mail matter are distributed each year in this country, as against 
nine hundred millions for all of Europe. Unquestionably 
communication could be established through the media of the tele- 
graph and the express companies, but the facility of communica- 
tion in large business corporations would be materially injured. 
The question is, however, open, whether Congress would have 
the same power to exclude mail matter, which it deems prejudicial 
to the public interests for economic reasons, as that which it deems 
prejudicial to the public morals. The cases previously referred to 
go far to establish an absolute and unlimited power of the Federal 
government to discriminate between mail matter. The Courts 
have not as yet decided whether in the matter of constitutional 
power there is any distinction between mail matter which is pre- 
judicial to the common welfare on economic grounds and that on 
moral grounds. This question will be considered hereafter, when 
I refer to the doctrine of the Lottery Cases. 

Assuming that the trusts, either inherently or in the manner 
of their operation, are public evils requiring a remedy, the remedies 
already suggested are, however, too indirect, arbitrary, and artificial 
to secure adequate results. Enlightened public opinion would 
hardly justify this attempt "by indirections to find directions out," 
if a more natural method presents itself under the Constitution. 
Such method exists in the commerce clause, as to which the power 
of the Federal government is supreme, exclusive and plenary. 

It may be assumed that few, if any, of the great industrial 
amalgamations confine their operations within the limits of any 
one State. Practically all engage in inter- State commerce, and 
many of them in foreign commerce, and the more direct method 
of regulating them is to regulate their use of these channels of inter- 
State and foreign trade. And here, as previously intimated, the force 
of events has caused an enormous expansion of Federal power. 

Burke once said that the greatest struggles in the English 
constitutional history have revolved about the questions of taxa- 
tion. This was once true of our own constitutional evolution as a 
nation, but in the last half century the irrepressible conflict between 
the Federal sovereignty and the autonomy of the States has had 
the commerce clause of the Constitution as its chief battle ground. 
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The reasonable elasticity of the Constitution — sometimes errone- 
ously supposed to be rigid and inelastic — is nowhere more strik- 
ingly shown than in the expansion of this power to meet the com- 
plex problems, to which our concentrated and highly complex civili- 
zation has given rise. This is not due to the conscious effort of 
any department of the government, of any political party, or 
of any individual. Mr. Dooley's famous epigram that the 
Supreme Court follows the election returns was witty, but untrue; 
but the Supreme Court does follow, as does the rest of the world, 
the irresistible current of economic developments, with the result 
to-day that the commerce power has become the awakened and 
not "the sleeping giant" of the Constitution. 

What is commerce? Chief Justice Marshall denned it with 
the illuminating word "intercourse." He clearly saw that inter- 
communication between different nations or States, whether it 
took the form of transportation of merchandise or the transit of 
individuals or the transmission of intelligence, was the appointed 
path to national independence and greatness. He therefore refused 
to limit the word "commerce" to the mere exchange of goods, and, 
in effect, decided that the general power which each constituent 
State possessed prior to 1787 over its external relations had 
become vested in the United States, and that in such transfer 
it was in no respect diminished, except by the express limitations 
in the Federal compact, such as the prohibition of preferences 
between different ports of various States and of export and clear- 
ance duties. The delegated power was as exhaustive and plenary 
as that which it was intended to supersede. Commerce, there- 
fore, meant the intercourse or intercommunication of a State with 
other States, or with the rest of the world. 

It was accordingly held in Covington Bridge Company vs. 
Kentucky, 154 U. S., 204, that the mere passage of a foot passen- 
ger from one side of the Ohio River to the other was commerce 
and the court added 

" And the thousands of people who daily pass and repass over this bridge 
may be as truly said to be engaged in commerce as if they were shipping cargoes 
of merchandise from New York to Liverpool " 

Indeed, the mere transmission of intelligence is commerce, and 
the invisible messages which are transmitted along telegraph lines 
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from State to State, or those which flash through the deep sea 
cables, or those which by the genius of Marconi are transmitted 
by the "sightless couriers of the air" — all, whether affecting the 
sale of commodities or not, are equally commerce. 

One of the most recent and important cases on this subject 
is the Lottery cases (188 U. S., 321), where the carriage of a lottery 
ticket from State to State was held to be inter-State commerce, 
although the commodity itself was outlawed as purchasable mer- 
chandise by the laws of the various States. The extent 
of the power was argued at great length, and the vital and 
momentous question was decided as to whether the right 
to "regulate" — that being the term used in the Constitution 
— was broad enough to include the right to prohibit altogether. 
As to foreign commerce, the right to prohibit had been exer- 
cised in the first years of the Republic by embargoes which were 
finally sustained, but it was contended that the power over foreign 
commerce is necessarily broader than the power over inter-State 
commerce, and that the design of the Constitution was to secure 
absolute freedom for inter-State trade. As to inter-State commerce 
the right to prohibit had rarely been exercised, except in cases 
which affected public health, such as the transportation of diseased 
meat or dangerous explosives, and it was contended that the Federal 
government could not prohibit inter-State shipments for the pur- 
pose of regulating the morals of the people, for the reason that such 
regulation was within the reserved police power of the States. In 
the Lottery Cases, the Supreme Court negatived this contention 
and sustained the power of the government to regulate by absolute 
prohibition. The Court in a learned opinion by Mr. Justice 
Harlan, said: 

"Are we prepared to say that a provision which is in effect a prohibition 
of the carriage of such articles from State to State is not a fit or appropriate 
mode for the regulation of that particular kind of commerce — or may not 
Congress for the protection of the people of all the States, and under the power 
to regulate inter-State commerce devise such means within the scope of the 
Constitution and not prohibited by it, as will drive that traffic out of commerce 
among the States?" 

In answering this question, the court in its majority opinion 
unquestionably laid stress upon the supposed immoral nature of 
lotteries. It broadly claimed the same right for the Federal 
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Government as the State possessed with reference to domestic 
trade, "to take into view the evils that inhere in a particular 
form of commerce." But the court continued: 

" In this connection it must not be forgotten that the power of Congress to 
regulate commerce among the States is plenary, is complete in itself, and is 
subject to no limitations, except such as may be found in the Constitution." 

And then the Court pointedly asks : 

"What provision in that instrument can be regarded as limiting the 
exercise of the power granted? What clause can be cited which in any 
•degree countenances the suggestion that one may of right carry or cause to 
be carried from one State to another that which will harm the public morals?" 

Here was an affirmative suggestion that at least so far as the 
public morals are concerned Congress may determine what commodi- 
ties can be conveyed through the channels of inter-State trade. 

The question remains, however, whether this comprehensive 
power to prohibit is limited to such commerce as in its nature and 
effect has some relation either to the physical health or moral wel- 
fare of the people, or does it extend to any form of commerce or 
any method of conducting it, which is prejudicial to the public wel- 
fare in an economic sense? Could, for example, the Federal govern- 
ment exclude from the channels of inter-State trade inter-State 
shipments by industrial monopolies? If they could, it is obvious 
that the trusts are to a very great extent subject to Federal power. 
It was this consideration which gave to the Lottery Case 
exceptional interest. It was justly regarded that the trust 
problem was in a measure involved. The court did not in 
words decide the question, but logically it unquestionably did. 
Possibly remembering that in the Dred Scott case it had at- 
tempted beyond the necessities of the case to solve a political prob- 
lem, the court refused to say whether its decision necessarily — 
"led to the conclusion that Congress may arbitrarily exclude from com- 
merce among the States any article, commodity or thing of whatever kind or 
nature, or however useful or valuable, which it may choose, no matter -with 
what motive, to declare shall not be carried from one State to another." 

While not deciding any question so extreme, it took occasion 
to say that the power to regulate "cannot be deemed arbitrary 
since it is subject to such limitations or restrictions as are 
prescribed by the Constitution." But the court had already quoted 
such restrictions and shown that they do not limit the power to 
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determine what form of commerce was prejudicial to the public 
welfare. The court, in its opinion, had already in effect, and indeed 
in words, decided that there was no sound distinction between 
considerations affecting public morals and those affecting the 
economic welfare of the people; for it had said: 

"The Act of July 2nd, 1890, known as the Sherman Anti-Trust Law, and 
which is based upon the power of Congress to regulate commerce among the 
States, is an illustration of the proposition that regulations may take the form 
of prohibition. The object of that Act was to protect trade and commerce 
against unlawful restraints and monopolies; to accomplish that object Congress 
declared certain contracts to be illegal. That Act in effect prohibited the 
doing of certain things, and its prohibitory clauses have been sustained in 
several cases as valid under the power of Congress to regulate inter-State 
commerce." 

If, therefore, Congress has the power to declare invalid any 
contract or combination in the nature of a monopoly which affects 
inter-State trade, it must of necessity have the lesser power to ex- 
clude from the channels of inter-State trade the shipments of such 
unlawful combinations. Indeed, the Act itself provides for the 
confiscation of all products in process of transportation, and if the 
goods can be confiscated in course of shipment, they assuredly can 
be excluded before they enter the channels of inter-State trade. 

The Court did not define what it meant by the word "arbitrary," 
but it apparently meant an Act and clearly unjustified by ' 'the general 
welfare," and subversive of the fundamental rights of the people. 
Such an exercise of power can be imagined. If Congress 
should deny the privileges of inter-State traffic to any men of a 
given political party, the ground of the discrimination would be 
so foreign to any just consideration of the "general welfare" and 
so subversive of the fundamental right to life and liberty, that 
the courts could declare it unconstitutional; but the prohibition 
of an industrial monopoly cannot be regarded as arbitrary, for in 
England and America the policy of the law, for five hundred years, 
has steadfastly set its face against oppressive combinations to control 
the sale of the necessaries of life. It follows that if Congress has the 
power to prohibit, it has the power to permit subject to such 
conditions as it may prescribe, and this unquestionably affords a 
wide field for the exercise of legislative wisdom with respect 
to combinations of capital. I must not be understood as 
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advocating any restrictive legislation for the repression of these 
vast combinations of capital, which for a time result in practical 
monopolies. Recent events give force to the suggestion that the 
trust evil will cure itself, if left to natural developments, and if 
there be a natural remedy, it is infinitely preferable to restrictive 
legislation. Too often legislative cures are worse than the disease, 
and produce in their operation "confusion worse confounded." The 
purpose of this paper, I repeat, is to discuss solely the ab- 
stract question of power under the Constitution. When that is 
determined the secondary question of the wisdom of its exercise rises 
for solution. My conclusion is that' Federal power over inter-State 
commerce is ample to meet the abuses of the Trusts. I leave to 
others to discuss the wisdom of its exercise, 

Before concluding this paper, I may briefly refer to the most 
recent and interesting illustration of Federal power over inter-State 
commerce. I refer to the Northern Securities case — quorum pars 
minimum fui — for I had the honor to be of counsel for the Gov- 
ernment in the lower Court. 

Few, if any, cases since the Legal Tender decision have excited 
greater interest, but this interest is more due to the magnitude 
of the money interests involved than to any novel principle of 
jurisprudence thereby declared. 

The decision did not, in my judgment, trespass upon the 
rights of the States as to the formation of corporations. The 
charter of the Northern Securities Company was not invalidated, 
but was expressly affirmed. The court held that the language 
of the New Jersey Enabling Act, authorizing the charter of corpora- 
tions "for any lawful purpose" was not intended to authorize any 
act which violated either State or Federal Laws. The purchase of 
a controlling interest in competing inter-State carriers was, there- 
fore, held to be ultra vires under the laws of New Jersey. The 
case did decide that the purchase of a controlling interest in 
competing inter-State carriers was, per se, a restraint of inter- 
State trade. This, however, was not a novel principle, for 
the unlawfulness of consolidating parallel and competing lines, 
either by technical merger or by indirect means, had been 
written into the organic law of nearly every State, and the 
inhibition of the Sherman Anti-Trust Law of such con- 
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solidation as to inter-State carriers was but a reaffirniance of 
the settled public policy of the American people. The merger 
of these competing transcontinental carriers was permanent in 
duration, absolute in power, and infinite in possible extension; 
and if the government had permitted it, but had forbidden the 
mere pooling of rates it would assuredly have "strained at a gnat 
but swallowed a camel." 

The underlying question, however, is as. to whether com- 
petition between railways is either practicable or desirable. 
Other nations have reached the conclusion that the consolidation 
of railways into a few and even into one system is of greater benefit 
to the public than a number of separate systems. But it must be 
remembered that in most of these countries the question is solved 
by the merger of the railroads into the government, which thus 
owns and operates them. Whether in the absence of State owner- 
ship the consolidation of transportation companies is desirable is 
a question about which men may reasonably differ, and no question 
should receive earlier and more earnest consideration at the hands 
of Congress. 

The Northern Securities decision is also of interest as indicating 
a possible future retreat by a majority of the Supreme Court from 
the extreme position of the Joint Traffic Case, that the Sherman 
Anti-Trust Law forbade all restraints of trade, whether they were 
at common law reasonable or unreasonable. At common law the 
courts reserved the right to determine whether under the circum- 
stances of a particular case a contract in restraint of trade was 
reasonable or unreasonable, and unquestionably the increasing 
tendency of the courts in later years has been to regard such re- 
straints, except in extreme cases, as reasonable. As to ordinary 
contracts between man and man this does not impose an excessive 
burden upon the judiciary, but I believe that it would' be most 
unfortunate to cast upon the judiciary the burden of determining 
when a railroad consolidation was reasonable or unreasonable. 
Such contracts between transportation companies are not analogous 
to ordinary contracts. They affect the public profoundly and the 
companies are quasi-public bodies vested with public franchises 
und they therefore owe a higher duty to the State than the indi- 
vidual. The courts are already overburdened with questions 
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that are semi-legislative, and upon Congress, as the representative of 
the American people, should rest the responsibility of determining 
by a well conceived law the extent, if any, to which the consol- 
idation of inter-State competing carriers should be permitted. 

In this connection it has been suggested that all inter-State 
carriers should be required to operate under a Federal charter. 
It would not subject them to any greater extent to Federal power, 
which is already plenary, but it would enable the Federal govern- 
ment to deal with them in a less indirect manner. In the 
Constitutional Convention of 1787, James Madison twice 
proposed an article authorizing Congress "to grant charters to 
corporations in cases where the public good may require them and 
the authority of a single State may be incompetent." The propo- 
sition does not seem to have been seriously considered by the framers, 
although supported by Randolph and Wilson, and was side- 
tracked without a direct vote upon its merits, probably be- 
cause so few corporations were then in existence and so little 
need existed for any. In 1791, Mr. Hamilton, in proposing 
that a charter be granted to create a bank of the United States, 
contended that Congress could "create a corporation in relation to 
the trade with foreign countries or to the trade between the States, 
because it is the province of the Federal government to regulate 
those objects," and this view the Supreme Court sustained in McCul- 
lagh vs. Maryland, where Chief Justice Marshall expressly said 
that Congress could issue a charter to "a railroad corporation for 
the purpose of promoting commerce among the States." As a 
matter of fact, both the Northern Pacific and the Union Pacific 
railways were originally incorporated under Federal laws. 

For this exercise of Federal authority there was little need 
as long as the States used judgment and discretion in granting their 
charters, and as long as there was a reasonable uniformity between 
them as to corporation laws. In recent years, however, many 
States have vied with each other in the shameless and inconsiderate 
peddling of corporate franchises. In the Northern Securities case 
the country witnessed the extraordinary spectacle of the Governors 
of five Western States, whose policy forbade the consolidation of 
parallel and competing lines, invoking the protection of the 
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Federal government against the pretended powers of a New Jersey 
corporation. 

The difficulty, however, with a Federal charter is that its 
authority is necessarily limited to inter-State trade and can confer 
none to operate wholly within the borders of a State. This would 
subject the average railroad to the necessity of two charters, and 
thus make "confusion worse confounded." In view of the cen- 
tralizing tendencies of steam and electricity our country will 
eventually consider the propriety of such an amendment to the 
Constitution as will grant to transportation companies the right to 
transact their business throughout the country, whether inter-State 
or infra-State, under the protection of a Federal charter. Such a 
suggestion would have shocked Jefferson as much as the creation 
of the Bank, and perhaps even Hamilton would not have been 
prepared for so far-reaching an exercise of Federal power. 
But neither Hamilton nor Jefferson ever conceived the possibility 
of the railroad or the telegraph. Through their centripetal 
tendencies we are no longer a group of States, united with a 
slender thread of Federal power, but a national organism, whose 
arteries are the railroads and whose sensitive nerves are the telegraph 
wires, and this organism can no more be divided as to commerce 
into separately vital parts than you could divide the human body. 
As Mr. Justice Bradley strongly said, "In matters of foreign and 
inter-State commerce there are no States." 

To paraphrase one of the most distinguished of living publicists, 
"it is a condition and not a theory which confronts us." Indeed 
that great President gave one of the most striking manifestations 
of the unity of -the nation for commercial purposes when, in disregard 
of the clamor of labor agitators and political demagogues, he forcibly 
cleared the channels of inter-State trade from unlawful obstruc- 
tions. Rarely has the supremacy of Federal power over inter-State 
trade been more strikingly manifested. If, as many believe, these 
channels are now obstructed by more powerful forces, which restrain 
the free flow of commerce and oppress the people by stifling com- 
petition, then assuredly an equal duty exists to vindicate the 
freedom of commerce from unlawful monopoly. The problem 
will not be solved in a day or a generation, and in the course of 
its solution many existing theories, legal and economic, will doubtless 
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be swept away. The question should be approached with neither 
passion nor hysteria, and to its solution the policy of publicity, 
which we largely owe to President Roosevelt, will make a valuable 
contribution. As the President well said in his last Message : 

" Publicity in corporate affairs will tend to do away with ignorance and 
will afford facts upon which intelligent action may be taken." 

If the problem be approached in this spirit, it may be confi- 
dently predicted that in its solution the American people will not ulti- 
mately fail. 



